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Opi nion by Drost, Adm nistrative Tradenark Judge:

On May 20, 2002, Elegant Headwear Co., Inc.
(applicant) applied to register the mark BABY'S FIRST (in
typed form on the Principal Register for goods ultinmately

identified as “toddl er single-piece sleepwear, baby bibs
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not of paper, hats, mttens, sweaters and visors” in
| nternational Oass 25.1

The exam ning attorney ultimtely refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of a prior registration for
the mark BABY'S FIRST in typed formfor “infants’ footwear”
in International COass 25.72

When the refusal was made final, applicant filed this
appeal .

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

UsP@d 1201, 1203 (Fed. Cir. 2003). See alsoIlnre E 1.

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

UsP2d 1894, 1896 (Fed. Cir. 2000). 1In considering the
evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanmental inquiry mandated by § 2(d) goes to
the cunul ative effect of differences in the essential

characteristics of the goods and differences in the marks.’

! The application sets out a date of first use and a date of
first use in comerce of July 1, 2001. The application contains
a disclainmer of the word “Baby’s.”

2 Regi stration No. 2,396,712, issued Qctober 24, 2000. The

regi stration contains a disclainmer of the word “Baby’s.”
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Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We begin our analysis in this case by conparing the
marks in the application and registration and it is obvious
that the marks are identical.

Next, we | ook at whether the goods of applicant and
registrant are related. “[E]ven when goods or services are
not conpetitive or intrinsically related, the use of
identical marks can lead to the assunption that there is a

conmobn source.” In re Shell GI Co., 992 F.2d 1204, 26

usP2d 1687, 1689 (Fed. Cr. 1993). Applicant’s goods are
sl eepwear for toddlers, baby bibs, hats, mttens, sweaters
and visors, while registrant’s goods are footwear for
infants. Both applicant’s and registrant’s goods are

desi gned for babies. Indeed, applicant’s specinen

i ndicates the size of applicant’s product as “0-3 nonths,”
and both applicant and registrant have disclainmed the term
“baby’s.” The exam ning attorney has included copies of
sal es catal ogs that show that clothing itens and footwear
for babies are sold by the sane entities and advertised in
t he same section of catalogs. See, e.g., OneStepAhead
catalog (hats and footwear); L.L. Kids catal og (sweaters
and sneakers); and Nei man-Marcus catal og (hats and

booties). Applicant’s specinen of record al so shows that
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applicant uses its mark with footwear, i.e., “Headwap and
Ball et Slipper Set.” |In addition, these catal ogs show t hat
f oot wear for babies includes soft shoes or booties, which
are simlar to clothing itens. See, e.g., OneStepAhead
catal og (“These warm confy poly-cotton knit booties are
brushed inside (just |like your favorite sweatshirt) for
year -round confort”). It also is apparent that the
pur chasers of these products would be simlar, i.e.,
parents and ot hers purchasing cl othing including footwear
for babies.

Nei ther registrant’s nor applicant’s goods are
limted to any particular trade channels, therefore, they
nmust be considered to be sold in all normal channels of

trade. Schieffelin & Co. v. Ml son Conpanies Ltd., 9

UsP2d 2069, 2073 (TTAB 1989) (“[Moreover, since there are
no restrictions with respect to channels of trade in either
applicant's application or opposer's registrations, we mnust
assunme that the respective products travel in all norma
channel s of trade for those al coholic beverages”). There
is no basis to find that applicant’s and regi strant’s goods
woul d be sold in distinctly different channels of trade.
At the m nimum the channels woul d overl ap.

“In order to find that there is a likelihood of

confusion, it is not necessary that the goods or services
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on or in connection with which the marks are used be

i dentical or even conpetitive. It is enough if there is a
rel ati onshi p between them such that persons encountering
them under their respective marks are likely to assune that
they originate at the sane source or that there is sone

associ ation between their sources.” MDonald s Corp. V.

MeKi nl ey, 13 USPQ2d 1895, 1898 (TTAB 1989). See also Inre

Qpus One Inc., 60 USPQ2d 1812, 1814-15 (TTAB 2001). In

this case, infants’ footwear and toddlers’ sleepwear and
babi es’ bibs, hats, mttens, sweaters and visors are
closely related such that when identical marks are used on
t hese goods, the public is likely to believe that there is
sone relationship or association as to the source of the
goods.

One final argunent that applicant advances “is that
BABY' S FIRST is source-identifying to an extent qualifying
for registration, but being used by so many unrelated third
parties are differentiated fromeach other by the specific
nature of the goods identified.” Reply Br. at 1.

Applicant points to three other registrations® for goods in
International O asses 11, 21, and 28 (Registration No.

2,169,836); Cass 18 (No. 2,330,216); and C asses 20 and 24

% Kal encom Corporation is identified as the owner of two of these
regi strations (Nos. 2,330,216 and 2, 349, 041).
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(No. 2,349,041) that the exanmining attorney cited and four
applications that the exam ning attorney referred to in the
first OOfice Action. However, at the tinme these

regi strations and applications were referred to by the
exam ning attorney, the application contained nunerous
goods that were classified in other classes including

recei ving blankets, soft toys, wist rattles, barrettes,
and Christnas stockings. Wen the identification of goods
was subsequently narrowed, the other cited registrations
were withdrawn. After applicant del eted these goods, the
remai ni ng goods (toddl er sleepwear, baby bibs, mttens,
sweaters, hats, and visors) were still closely related to
the goods in the 712 registration (infants’ footwear).
Therefore, the presence of these additional registrations
that involve different goods does not indicate that there
is no likelihood of confusion in this case.®* Even if these
regi strations raised doubts about whether there is a

l'i keli hood of confusion, we nust resolve these doubts

agai nst applicant. |In re Pneumati ques, Caoutchouc

* The referenced applications are even less relevant. The fact
that an application has been filed in the Ofice is hardly
evidence that a termis weak. 1In this case, one application is
abandoned (75/655,291) and the other three involve non-identica
mar ks and di fferent goods and services. The exam ning attorney
determ ned that there was no |ikelihood of confusion with these
applications after applicant narrowed its goods. See Ofice
Action dated Novenber 29, 2002.
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Manuf acture et Pl astiques Kl eber - Col onbes, 487 F.2d 918,

179 USPQ 729, 729 (CCPA 1973).

Decision: The refusal to register under Section 2(d)

of the Trademark Act is affirned.



